
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION5 

77 WEST JACKSON BOULEVARD 
CHICAGO, IL 60604-3590 

DEC - 1 2011 

REPLY TO THE ATTENTION OF: 

Mr. James M. Townsend, Chief, Regulatory Branch 
U.S. Army Corps of Engineers, Louisville District 
P.O. Box 489 
Newburgh, Indiana 47629-0489 

WW-16J 

Subject: Public Notice LRL-2010-124; Sun Energy Group, LLC, Hilsmeyer #2 Mine 

Dear Mr. Townsend: 

The U.S. Environmental Protection Agency has reviewed the subject Public Notice and the 
permit application dated September 22, 2011. Sun Energy Group, LLC, proposes to impact 
12,581linear feet of ephemeral streams, 5,240 linear feet of intermittent streams, 0.12 acre of 
palustrine forested wetlands, 0.83 acres of palustrine scrub-shrub wetlands, 3.14 acre of 
palustrine emergent wetlands and 14.28 acres of open water in order to surface mine coal 2.5 
miles east of the city of Stendal, Pike County, Indiana. The streams onsite are unnamed 
tributaries to Rock and Cup Creeks, in the Patoka River Watershed. Overall, approximately 40% 
of the mitigation site property has been disturbed through previous mining in this area along with 
timbering (approximately 37% of the streams, 100% of the forested wetlands, 100% of the 
scrub/shrub wetlands, 44% of the emergent wetlands, and 52% of the open water impact areas 
are located in previously mined and disturbed areas). EPA offers the following comments based 
on the review of the application and Public Notice. 

Pennit application and alternatives analysis 

The permit requirements under section 404 of the Clean Water Act (CWA) require the applicant 
to provide enough detail in the application to facilitate a determination of compliance with 
section 404(b )( 1) Guidelines. 1 The applicant provided a map of the mining operations plan that 
includes information about the location of diversion ditches, top soiVoverburden stockpiles, coal 
haulage and access roads, mining sequence, previously mined areas, and location of sediment 
ponds to further support their alternatives assessment and efforts at avoidance and minimization. 
Additional clarification regarding the mining operations maps, avoidance and minimization, and 
mitigation was provided through conversations with Sun Energy Group's Permitting and Reserve 
Development Technician. Due to the fact that the site is are-mine area, the applicant expressed 
some uncertainty about the type and amount of impacts that will occur to streams and wetlands 
throughout the mining process. The current mining operations plan depicts less direct impacts to 
streams and wetlands in the north and west central portions of the site than what is currently 
proposed in the application. Sun Energy considered the aquatic resources in these portions of the 

I 40 C.F.R. § 230 
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An adaptive management plan needs to be developed that outlines potential problems that may 
be encountered during reclamation of the site and their proposed solutions.3 In addition, 
procedures must be established for identifying, reporting, and implementing remedial actions 
according to specific timelines, in the event they are necessary. The general discussion about 
adaptive management in the application assumes that issues will be handled as they arise. A 
greater level of pre-planning is needed to instill confidence that any remedial actions will be 
conducted appropriately and in a timely manner. EPA requests the applicant create an adaptive 
management plan to include the anticipated response to any potential shortcomings of the 
mitigation design (i.e. additional plantings would be installed if survival rate drops below 
specified threshold, and additional mitigation needed if stream biology or habitat decline). 

Sun Energy Group plans on turning over management of the site after reclamation to the current 
landowners and notify them that aquatic resources on site are jurisdictional waters of the United 
States and subject to permitting requirements by the Army Corps of Engineers. This is not 
sufficient to cover the long term management of the site in perpetuity. The applicant must 
develop a plan describing how the compensatory mitigation project will be managed after 
performance standards have been achieved to ensure the long-term sustainability of the resource, 
including long term financing mechanisms. 4 The long term management plan should include a 
description of long term management needs and annual cost estimates for these needs, and 
should identify the funding mechanism that will be used to meet those needs. The provisions 
necessary for long-term financing must be addressed in the permit. EPA continues to request 
that a long term management plan be established before the 404 permit is issued, and that it 
include specific details on individuals designated to manage the site long term and funding 
mechanisms to cover potential long term management costs. 

Environmental Justice 

EPA is committed to protecting human health and the environment for everyone and ensuring 
that all people are treated fairly and given the opportunity to participate meaningfully in EPA's 
decision-making process. In addressing the existing statutory provisions set forth under 
Executive Order 12898, "Federal Actions to Address Environmental Justice in Minority 
Populations and Low-Income Populations," (February 11, 1994) 5 we continue to focus our 
attention on the adverse environmental and human health effects of federal actions on minority 
and low-income communities with the goal of achieving environmental protection as well as 
promoting nondiscrimination in federal programs affecting human health and the environment. 

An EPA assessment tool which incorporates environmental, human health, compliance and 
social demographics metrics revealed that a majority of the proposed Charger Mine site is 
located within a potential environmental justice area of concern. E.O. 12898 directs all federal 
agencies to conduct programs, policies, and activities in a manner that ensures (1) communities 
in and around the proposed site are not being subject to disproportionately high and adverse 
human health or environmental impacts and (2) such activities do not have the effect of excluding 
persons (including populations) from participation in, denying persons (including populations) 

3 40 C.F.R. § 230.97(c) 
4 40 C.F.R. § 230.94(c)(ll), 230.97(d) 
5 http://www.epa.gov/fedreg/eo/eo l2898.htm 
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